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JURISDICTIONAL STATEMENT. 

The statutory provision sustaining the jurisdiction of 
the Court over this appeal is Title 28, Section 2255, United 
States Code. The pleading necessary to show the existence 
of the jurisdiction is appellants motion to vacate and set 
aside the judgment and to order appellant’s release, 
brought pursuant to the provisions of Title 28, Section 
2255. 
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STATEMENT OF CASE. 

This is an appeal from a denial by the United States Dis¬ 
trict Court for the District of Columbia of a motion to vacate 
and set aside judgment and for appellant’s release from 
imprisonment, brought under the provisions of Title 28, 
Section 2255 United States Code. 

A previous appeal from rulings at his trial and from the 
judgment entered against him in the District Court was de¬ 
cided by this Court adversely to appellant on November 
8, 1948 and is reported as Meyers v. United States, 171 F. 
(2d) 800 (1948). 

Appellant’s application for writ of certiorari following 
that decision was denied by the Supreme Court on Febru¬ 
ary 14,1949. Motions for bail pending appeal were denied 
by the District Court and subsequently by this Court in 2 
to 1 decisions, and appellant has been imprisoned continu¬ 
ously on this judgment since March 15, 1948. 

The Supreme Court of the United States handed down 
its decision in Christoff el v. United States, 93 L. Ed. 1349 
on June 27, 1949. The motion herein was then brought by 
this appellant in the U. S. District Court for the District 
of Columbia in an attempt to secure for this appellant the 
equal protection of the law as laid down by the Supreme 
Court in the Christoff el case, which had resulted in the re¬ 
versal of the decision of this Court in Christoff el v. United 
States, 171F. (2d) 1004 (1948), and in Christoffel’s release. 
At appellant’s trial the District Court Judge had ruled that 
a defendant could not raise the question of the competency 
of the tribunal, had declined requests for instructions as to 
the existence of a quorum altogether (Record on previous 
appeal pp. 360-361), had withheld the issue from the jury . 
and had charged the jury in substance that the requirement 
of a competent tribunal was satisfied both as a matter of 
fact and as a matter of law. 

In its 2 to 1 decision dismissing the appellant’s appeal, 
Meyers v. United States, 171 F. (2d) 800, this Court cor¬ 
rectly held that the presence of a quorum was necessary to 
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fulfill the requirement of a competent tribunal, took cog¬ 
nizance of the fact that the record affirmatively showed 
that no quorum had been present on one of the two crucial 
dates alleged in each count of the indictment without dis¬ 
tinction between them and upon both of which evidence had 
been received, and stated that no conviction for perjury 
could be sustained as to that date. 

This Court in the majority opinion then proceeded to 
find as a fact that a quorum was present on the other 
date alleged October 4, ignored the Trial Court’s ruling 
that the defendant could not raise the issue at all, i.e., that 
it was no defense as to him, approved the Court’s charge to 
the jury and sustained the conviction on the ground that 
“practically all” the perjured testimony was given on Oc¬ 
tober 4 “when a quorum was present.” Appellant had 
contended at his trial also on this point, for reasons set 
forth in his original brief on file in this Court pp. 34 to 45, 
that both as a matter of fact and as a matter of law no 
quorum was present on either of the dates alleged in the 
indictment and that he was therefore entitled to a judg¬ 
ment of acquittal 

The motion to set aside and vacate and to order appel¬ 
lant’s release was heard in the District Court for the Dis¬ 
trict of Columbia on July 22, 1949 by the same judge who 
had presided at the trial who then and there denied it. The 
District Judge in the course of this hearing admitted that 
at the trial he had held the issue of the competency of the 
tribunal to be “irrelevant” (Tr. of proceedings July 22, 
1949, p. 13) but denied the motion on two grounds: (a) that 
Section 2255 gave him no authority to grant the motion, that 
he had “lost jurisdiction”, and (b) the contention that this 
Court in Meyers v. United States, 171 P. (2d) 800, had ap¬ 
proved his rulings on this issue, which he claimed had not 
been prejudicial to appellant anyway in view of the fact 
that appellant had rested at the close of the Government’s 
case without introducing any oral evidence of lack of a 
quorum at the critical times. 
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Appendices for both appellant and the Government con¬ 
taining all relevant evidence are already on file in this 
Court in the papers of the previous appeal. References are 
therefore made to them by page numbers in this brief. 
References to the proceedings on July 22, 1949 which re¬ 
sulted in this appeal are to the typewritten transcript of 
proceedings. 

The indictment upon which this judgment was entered 
alleged in three counts that this appellant had suborned 
perjury committed by one Lamarre on October 4 and Oc¬ 
tober 6, 1947 (without distinction between the two dates) 
before a sub-committee of the special Senate Committee to 
investigate the National Defense Program. The sub¬ 
committee held out and relied upon as the competent tri¬ 
bunal before which the alleged perjury had been committed 
was a 5-member committee, the 5 members admittedly hav¬ 
ing been appointed by the Chairman of the Full Committee 
without vote or any formal action of the Full Committee it¬ 
self although the indictment alleged that it had been created 
by the Full Committee. The Government’s evidence showed 
that the Full Committee had taken no action at all with re¬ 
spect to the alleged sub-committe i. The Chairman of the 
Full Committee had “appointed” 5 senators as a sub-com¬ 
mittee, making substitutions and replacements among the 5 
from time to time according to convenience and expediency 
without vote of the Full Committee or members thereof 
(testimony of Senator Brewster, R. pp. 73 to 93). The 
Full Committee had been created by Senate Resolution No. 
71, 77th Congress, 1st Session (R. pp. 112, 113). Sub¬ 
sequently, by Senate Resolution No. 175 of the same Con¬ 
gress at the same Session, provisions were made for the 
addition of 3 Senators (record p. 335). Senate Resolution 
No. 175 had never been renewed by subsequent Congresses 
nor had any reference ever been made to it in any of the re¬ 
newing resolutions with respect to the Committee from that 
date on. Senate Resolution No. 71, by which the Committee 
was created by the 77th Congress was specifically referred 


to, as were all of the other resolutions of the 77th Congress 
relating to the Committee, reviving the 7-member Commit¬ 
tee as originally created during the ensuing years. Resolu¬ 
tion No. 175 alone was omitted from all resolutions per¬ 
taining to the Committee in all of the subsequent years. If 
as contended by appellant for this reason the Full Com¬ 
mittee had been recreated in its original form as a 7-mem¬ 
ber committee after the expiration of the 77th Congress, 
only one of the Senators present at any time on October 4 
was even a member of the Full Committee, the others hav¬ 
ing been appointed when the membership of 7 had been filled 
(appellant’s original brief, pp. 41 to 45). 

Appellant rested on the conclusion of the Government’s 
case, relying, among other points, upon the Government’s 
failure to sustain its burden of proof as to the existence of 
a competent tribunal before which the alleged perjury was 
given. His motion for judgment of acquittal was denied. 
The trial judge in substance directed a verdict of guilty on 
this point after declining appellant’s specific request for 
instructions (record, pp. 360, 361). The jury was not per¬ 
mitted to pass upon any phase of the vital and essential 
question of fact as to whether or not the alleged perjury 
had been committed before a competent tribunal (Court’s 
charge to the jury, record pp. 364 to 380). 

Appellant’s trial was conducted on the theory that appel¬ 
lant had no right to question the competency of the tri¬ 
bunal even if by head count alone no quorum was present. 
The theory of law applied at appellant’s trial was: 

1 ‘The only person who can raise the objection to no 
quorum present is one of the persons actually present 
. . . unless some member present raises the objection 
that there is no quorum , no one else may raise that ob¬ 
jection and the proceedings are valid.” (Record on 
previous appeal, pp. 360, 361). 

The Supreme Court of the United States in the Christof- 
fel opinion reversing the decision of this Court in Chris¬ 
toff el’s ca-se held directly contrary, that in a criminal case 
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affecting the rights of an individual not a Member of Con¬ 
gress 

“the occasion of trial is an appropriate one for peti¬ 
tioner to raise the question' f (Emphasis supplied) 

that the presence of a competent tribunal is an essential 
element of the crime of perjury and that 

“A tribunal that is not competent is no tribunal, and 
it is unthinkable that such a body can be the instrument 
of criminal conviction. The Court of Appeals erred in 
affirming so much of the instructions to the jury as al¬ 
lowed them to find a quorum present without reference 
to the facts at the time of the alleged perjurious testi¬ 
mony, and its judgment is reversed.” 

The question raised by this appeal is (a) whether or not, 
under the law as laid down by the Supreme Court of the 
United States in Christoffel v. United States, appellant 
Meyers was deprived of one of his defenses and of his con¬ 
stitutional right to trial by jury in that the jury was not 
permitted to pass upon an essential element of the offense 
with which appellant was charged, and (b) whether or not 
appellant Meyers may be denied the equal protection of the 
law as promulgated by the Supreme Court of the United 
States as to a fundamental right applied to another in¬ 
dividual indicted and tried in the same court under the 
same sections of the District of Columbia Code, resulting 
in the latter individual’s release while appellant Meyers 
remains imprisoned. 

In short, the question is: Is there one set of laws for 
appellant Meyers and a different set of laws for Christoffel 
and other individuals T 

STATUTES INVOLVED. 

United States Code Title 28: 

§ 2255. Federal custody; remedies on motion attacking 
sentence. 

“A prisoner in custody under sentence of a court of the 
United States claiming the right to be released upon the 
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ground that the sentence was imposed in violation of the 
Constitution or laws of the United States, or that the court 
was without jurisdiction to impose such sentence, or that 
the sentence was in excess of the maximum authorized by 
law, or is otherwise subject to collateral attack, may move 
the court which imposed the sentence to vacate, set aside or 
correct the sentence. 

A motion for such relief may be made at any time. 

Unless the motion and the files and records of the case 
conclusively show that the prisoner is entitled to no relief, 
the court shall cause notice thereof to be served upon the 
United States attorney, grant a prompt hearing thereon, 
determine the issues and make findings of fact and conclu¬ 
sions of law with respect thereto. If the court finds that the 
judgment was rendered without jurisdiction, or that the 
sentence imposed was not authorized by law or otherwise 
open to collateral attack, or that there has been such a denial 
or infringement of the constitutional rights of the prisoner 
as to render the judgment vulnerable to collateral attack, 
the court shall vacate and set the judgment aside and shall 
discharge the prisoner or resentence him or grant a new 
trial or correct the sentence as may appear appropriate. 

A court may entertain and determine such motion without 
requiring the production of the prisoner at the hearing. 

The sentencing court shall not be required to entertain a 
second or successive motion for similar relief on behalf of 
the same prisoner. 

An appeal may be taken to the court of appeals from the 
order entered on the motion as from a final judgment on 
application for a writ of habeas corpus. 

An application for a writ of habeas corpus in behalf of a 
prisoner who is authorized to apply for relief by motion 
pursuant to this section, shall not be entertained if it ap¬ 
pears that the applicant has failed to apply for relief, by 
motion, to the court which sentenced him, or that such court 
has denied him relief, unless it also appears that the remedy 
by motion is inadequate or ineffective to test the le^alitv of 
his detention.” 
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STATEMENT OF POINTS. 

This appeal should be allowed because: 

I. Under the law as laid down by the Supreme Court in 
Christoff el v. United States, appellant’s conviction was 
illegal and void in that he was deprived of one of his de¬ 
fenses and his constitutional right to the verdict of a jury 
on one of the essential elements of the crime charged against 
him. 

II. The majority opinion of this court in Meyers v. United 
States in so far as it upholds the ruling of the trial judge 
and makes findings of fact with respect to the competency 
of the tribunal is overruled by the decision of the Supreme 
Court in Christoff el v. United States. 

III. The judgment against appellant should be set aside 
and appellant released under the law as laid down by the 
Supreme Court in Christoff el’s case. Both grounds ad¬ 
vanced by the District Judge for denying relief are pal¬ 
pably erroneous. 

SUMMARY OF ARGUMENT. 

I. Under the Supreme Court’s decision in Christoff el v. 
United States, the conviction of appellant Meyers was ille¬ 
gal and void. The trial court was without jurisdiction to 
enter judgment against him. By ruling that appellant had 
no right at his trial to raise the question of competency of 
the tribunal, the trial court deprived Meyers of one of his 
defenses and denied him his constitutional right to trial by 
jury. The Supreme Court in ChristoffeVs case decided that 
the presence of a competent tribunal was an essential ele¬ 
ment of the charge of perjury. Trial by jury means every¬ 
where the right of a defendant to have the verdict of a jury 
upon every essential element of the charge against him. 
The trial judge in appellant’s case ruled that no defendant 
could raise the question of competency of the tribunal or 
the existence of a quorum—if the tribunal alleged to have 
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been competent happened to be a Congressional committee 
or subcommittee. The Supreme Court in the Christoff el, 
case held squarely that this question could be raised by a 
defendant charged with a crime and that his trial was the 
appropriate occasion to raise it. The trial judge in appel¬ 
lant’s case, after denying to appellant the question of com¬ 
petency as a defense, delivered a charge to the jury which 
was the equivalent of a directed verdict of guilty on this 
point. 

By thus depriving defendant of one of his defenses and 
of the right to a jury’s verdict on one of the essential ele¬ 
ments of the charge against him, the District Court ousted 
itself from jurisdiction over this defendant. The sentence 
and judgment were null and void and were entered and im¬ 
posed in violation of the Constitution and laws of the United 
States. 

II. The Supreme Court’s decision in Christoff el v. United 
States clearly overrules the majority decision of this Court 
in Meyers v. United States, 171 F. (2d) 800, in so far as it 
failed to hold erroneous the rulings of the trial judge with 
respect to the competency of the tribunal and in so far as 
this Court, in order to uphold appellant’s conviction, as¬ 
sumed the function of a jury to find the existence of a 
quorum on October 4,1947, a question which had been with¬ 
held from the jury in the trial court. We do not consider it 
necessary for the purposes of this case to argue to what 
extent this Court’s majority opinion in Meyers v. United 
States may be overruled by the Christoff el case in other 
respects. This Court based its decision in the Christoff el 
case upon its decision in Meyers v. United States, rendered 
shortly before. The Supreme Court of the United States 
thereupon reversed this Court’s decision in the Chris¬ 
toff el case and set aside the conviction because the question 
of competency of the tribunal had been submitted by the 
trial judge to the jury with restrictions which the Supreme 
Court felt were too narrow. Put in another way, the in¬ 
structions were not favorable enough to the defendant and 
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did not allow the jury enough leeway to find in his favor 
on the question of competency of the tribunal. In the 
Meyers case, the question of competency of the tribunal was 
withheld from the jury altogether. 

Since the Christoffel case has held the existence of 
a competent tribunal to be “an element of the crime 
charged in the instant indictment this Court had no more 
right to find as a fact that a quorum was present on Octo¬ 
ber 4 than it would have had to find any other essential 
element of the crime charged. As “an essential element of 
the crime charged,” the existence of a quorum at the crucial 
times was as much a question of fact for the jury as the 
question of falsity of the testimony relied upon or the defen¬ 
dant’s alleged subornation of it. 

III. The judgment against appellant Meyers should be 
vacated and set aside and appellant released. We do not 
propose to argue in this brief the technical procedure by 
which appellant Meyers is to receive his constitutional 
rights to due process and equal protection of the laws of the 
United States. We are not concerned whether the result is 
achieved by the motion under Section 2255 or by habeas 
corpus under the District of Columbia Code. 

In one way or another the basic question must be faced 
as to whether or not there is one set of laws for Meyers and 
another set of laws for Christoffel and others. We made 
this motion under Section 2255 and also brought a petition 
for habeas corpus under the provisions of the District of 
Columbia Code. 

The District Court judge who denied our motion under 
§ 2255 was the same judge who had presided at the trial, 
who had denied appellant bail pending appeal, and who had 
characterized the questions resulting in the reversal in the 
Christoffel case as “almost bordering on the frivolous”. 
He admitted at the hearing on this motion that at Meyer’s 
trial he had considered the issue held to be an essential ele¬ 
ment of the offense by the Supreme Court in the Christoffel 
case as “irrelevant” because, he said, appellant had offered 
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no evidence on the point at the trial, the Court of Appeals 
in Meyers v. United States had upheld his ruling, and appel¬ 
lant had not been prejudiced. He treated the provisions of 
Section 2255 as co-extensive with the right of habeas corpus. 
We shall proceed to argue this appeal on that basis. .>. v 

Whether the remedy is called habeas corpus or by any 
other name is immaterial. Under the law laid down by the 
Supreme Court in Christoff el v. United States, this appel¬ 
lant was deprived of rights at his trial so fundamental as 
to oust the District Court from jurisdiction and to bring 
appellant’s case within the ambit of habeas corpus. 

Whether by appeal under the provisions of Title 28, Sec¬ 
tion 2255, or appeal from a decision on an application for 
writ of habeas corpus under the District of Columbia Code, 
this Court is empowered to correct the errors of the Court 
below. By whatever technical process the issue comes be¬ 
fore this Court, the merits will remain the same. 

It is to those merits, therefore, that we shall direct our¬ 
selves in this brief. The District Judge has refused to 
apply to this appellant the law of the land as declared by 
the Supreme Court of the United States concerning a fun¬ 
damental right. It is unthinkable, we submit, that a Court 
of Appeals will tolerate the resulting situation in which one 
individual has been freed by the application of that law 
directly to his case by the Supreme Court, and another indi¬ 
vidual—this appellant—is still imprisoned by reason of its 
having been denied to him. 
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ARGUMENT. 


L 


Under the Law as Laid Down by the Supreme Court in 
Christoffel v. United States, Appellant’s Conviction 
was Illegal and Void in that He was Deprived of One of 
His Defenses and of His Constitutional Eight to the 
Verdict of a Jury on an Essential Element of the Crime 
Charged Against Him. 

No further citations of authority should be required than 
the decision of the Supreme Court in Christoffel v. United 
States, 93 L. Ed. 1349. For convenience, the rulings of the 
trial judge at the trial of Meyers and the law as laid down 
by the Supreme Court of the United States in the Christoffel 
case are herewith set side by side: 


The trial judge at appellant’s 
trial 

Charge to the Jury (appear¬ 
ing in Appendix for Appel¬ 
lant, pages 364-380): 

This was a directed verdict 
of guilty as to competency of 
the tribunal; the jury was 
left no other alternative than 
to find a competent tribunal 
on both the crucial dates al¬ 
leged in the indictment. 

Specific rulings (Appendix 
for Appellant, pages 360- 
361): 

No defendant at a criminal 
trial can raise the question 
of lack of quorum of a Con¬ 
gressional committee, “• * * 
unless some member present 
raises the objection that 
there is no quorum, no one 
else may raise that objection 


The Supreme Court in the 
Christoffel case 

Law Ed. (advance opinions), 
page 1352: 

“In a criminal case affect¬ 
ing the rights of one not a 
member, the occasion of trial 
is an appropriate one for pe¬ 
titioner to raise the ques¬ 
tion. * * • 

“* * * The heart of this case 
is that by the charge that 
was given it, the jury was al¬ 
lowed to assume that the con¬ 
ditions of competency were 
satisfied, even though the 
basis in fact was not estab¬ 
lished and in face of a pos¬ 
sible finding that the facts 
contradicted the assump¬ 
tion.” 

“We are measuring a con¬ 
viction of crime by the stat- 
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and the proceedings are 
valid. (Italics ours) 

“I am just saying that in 
explanation of my ruling on 
Requests No. 51 and No. 52. 

“Mr. Bushnell: Your Honor 
is familiar with the Supreme 
Court decision, I think in the 
Sinclair case, that the pre¬ 
sumption of innocence in a 
criminal trial is sufficient to 
meet the presumption of reg¬ 
ularity, which seems to gov¬ 
ern— 

“The Court: Yes, but the 
Court holds that it is not 
open to any one hut one of 
the members present to raise 
the objection of no quorwm, 
and that objection must be 
raised at the time.” (Italics 
ours) 


ute which defines it. As a 
consequence of this convic¬ 
tion petitioner was sentenced 
to imprisonment for a term 
of from 2 to 6 years. An es¬ 
sential part of a procedure 
which can be said fairly to 
inflict such punishment is 
that all the elements of the 
crime shall be proved be¬ 
yond a reasonable doubt. An 
element of the crime charged 
in the indictment is the pres¬ 
ence of a competent tribunal, 
and the trial court properly 
so instructed the jury.” 

Page 1353: 

The restricted charge, how¬ 
ever, “denies petitioner a 
fundamental right. That 
right is that he be convicted 
only on proof of all the ele¬ 
ments of the crime charged 
against him. A tribunal that 
is not competent is no tri¬ 
bunal, and it is unthinkable 
that such a body can be the 
instrument of criminal con¬ 
viction. The Court of Ap¬ 
peals erred in affirming so 
much of the instructions to 
the jury as allowed them to 
find a quorum present with¬ 
out reference to the facts at 
the time of the alleged per¬ 
jurious testimony and its 
judgment is reversed.’’ 


It must be apparent from the above comparison that 
the issue of a competent tribunal was treated in the Christof- 
fel trial far more favorably to the defendant than in the 
Meyers trial, and that, to permit the conviction of Meyers 
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to stand in the face of the reversal of the conviction in 
Christoff el’s, would be an outrage against all principles of 
equal justice and fair play. It would be as was said by the 
Supreme Court of a conviction in another case, “a blot upon 
our jurisprudence and civilization” ( Estep v. United States, 
327 U. S. 114, 125 (1946)). 

(a)‘ Appellant was deprived of one of his defenses. 

In Estep v. United States, quoted from above, a defend¬ 
ant had been denied the right to attack an administrative 
order upon which the prosecution was based. Mr. Justice 
Murphy, at page 125, stated: 

“It violates the most elementary and fundamental 
concept of due process of law. It condemns a man 
without a full hearing, and a consideration of all his 
alleged defenses. To sanction such a proposition is to 
place an indelible blot upon our jurisprudence and 
civilization * * 

And again, page 131: 

“Due process of law is not dispensed on the basis of 
w T hat people might have or should have done * * # there 
is something basically wrong and unjust about a jur¬ 
idical system that sanctions the imprisonment of a 
man without ever according him the opportunity to 
claim that the charge against him is illegal. I am not 
yet willing to conclude that we have such a system in 
this nation * * 

It is of interest to note that all of the Supreme Court 
justices participating in the Estep case seem to have agreed 
that under the circumstances stated, the defendant would 
have been entitled to a writ of habeas corpus if he had been 
imprisoned. Two of the justices felt that the point could 
not be raised until this eventuality had occurred, while the 
majority for differing reasons agreed that it could be raised 
directly on appeal. 
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Mr. Justice Jackson, in Footnote No. 4 to his dissenting 
opinion in the Christoff el case, has succinctly compared the 
two cases: 

“In Meyers v. United States, 171 F. (2d) 800, certiorari 
denied 336 U. S. 912, the petitioner was convicted of 
subornation of perjury committed before a committee 
of Congress on two separate days—October 4 and Oc¬ 
tober 6. The conviction was allowed to stand despite 
a charge to the jury that the quorum on October 4 
was presumed to continue unless and until a commit¬ 
tee member raised the point of no quorum, and that 
false testimony given before the point is raised is 
perjurious under this same statute. That charge is 
practically identical with the charge given in this case, 
of which this Court now says ‘ The heart of this case is 
that by the charge that was given it the jury was al¬ 
lowed to assume that the conditions of competency 
was satisfied even though the basis in fact was not 
established and in face of a possible finding that the 
facts contradicted the assumption.’ This perfectly 
described the Meyers case, considering only the Octo¬ 
ber 4th testimony, on which it is said the conviction 
rested. Considering only that part of each count, Mey¬ 
ers was convicted and is now imprisoned for sub¬ 
orning perjury given under identical conditions as did 
Christoff el; and Meyers’ guilt was determined by a 
jury which received the same ruling the Court now 
holds to be error as applied to Christoffel. Yet the 
Meyers conviction was affirmed and we denied his plea 
for review. Such a denial here of course does not imply 
approval of the law announced below but, on the un¬ 
disputed facts, Meyers’ conviction rests on a basis 
which this Court says is ‘unthinkable’ as to Christoffel 
whose conviction is reversed. 

“Moreover, the Meyers jury was permitted to con¬ 
vict partly at least on the basis of testimony given be¬ 
fore a Committee on October 6 when the committee 
records showed, and the Government admits, that no 
quorum was present at any time. Today’s opinion is 
diametrically opposed to the Meyers conviction based 
on the October 4th testimony alone, but the Meyers 
conviction also rests in part on testimony before a 
body which demonstrably and admittedly never amount¬ 
ed to a quorum, while Christoffel’s is reversed merely 
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because the charge permitted the jury to ignore oral 
testimony ‘indicating' that a quorum once admittedly 
established may have evaporated. I do not see how 
the Court can justify such discrimination. The court 
below evidently could not, for it relied on the Meyers 
case as a precedent for affirming the conviction of 
Christoff el on this identical issue.” {Christoff el v. 
United States, 93 L. Ed. 1349, Footnote 4, p. 1354.) 

The fact that the above statement of appellant’s case ap¬ 
pears in the course of a dissenting opinion does not lessen 
its weight. It is a factual statement by a Justice of the 
Supreme Court of the United States, concurred in by three 
other Justices of that Court. 

(b) Appellant was deprived of his constitutional right to 
trial by jury. 

It is fundamental that the right to trial by jury, guaran¬ 
teed by the Constitution of the United States, Article 3, 
Section 2, Subdivision (3) and the Fifth, Sixth and Four¬ 
teenth Amendments thereto, gives each individual the right 
to the verdict of a jury on all of the essential elements of 
the crime charged against him. 

No American court can direct a verdict of guilty or in¬ 
vade the province of a jury as the fact-finding body on 
every essential element of a criminal charge. 

“By his plea o.f not guilty, the defendant must be un¬ 
derstood as denying the truth of the information or 
indictment and as not conceding the truth of what the 
witnesses for the government have sworn to. This is 
so notwithstanding the fact that no witness for the 
defendant contradicted the statements of the witnesses 
for the prosecution • • • . 

“It was within the province of the jury to disbelieve 
the witnesses for the Government.” {United States v. 
Taylor, 11 Fed. 470, 474 (1882).) (Italics ours) 
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See also United States v. Gollin, 166 F. (2d) 123,127 (1948): 

“The District Judge was without power to direct a 
verdict of guilty although no fact might have been in 
dispute.” 

Also Schick v. United States, 195 U. S. 65 (1904), at page 
99, where the Court says that 

“* * * trial by jury is not of form but of the very 

substance of the mode prescribed for the trial of the 
crime.”* 

The trial judge who presided at Meyers’ trial and who 
denied this motion brushed aside these principles. During 
the hearing on the motion to vacate on July 22, 1949, he 
admitted that at Meyers’ trial he had held to be “irrele¬ 
vant” the issue which the Supreme Court of the United 
States in the Christoff el case held to be an essential ele¬ 
ment of the crime charged, but refused to apply the law of 
the Christoff el case to appellant Meyers with the following 
astounding statements: 

“I did hold that issue was irrelevant, but it is also 
a fact that no evidence was tendered on that by the 
defendant. 

“Mr. Bushnell: Your Honor flatly refused to in¬ 
struct the jury that it was an essential element in the 
Meyers case. 

“The Court: I did. I declined to so instruct the 
jury, hut I say that before I declined to so instruct 
the jury no evidence was tendered on that issue in be¬ 
half of the defendant. (Italics ours) 

* ‘ Mr. Bushnell: That does not affect the fact that the 
government is obliged to prove every essential ele¬ 
ment of the crime charged and the Christoff el case 
states, your Honor, that the existence of a competent 
tribunal is an essential element. 

* Other cases supporting appellant’s position with respect to constitutional 
rights and the relief sought here are: Clawans v. Bives, 104 Fed. (2d) 240, 
(Ct. App. D. C.); Johnson v. Zerbst, 304 TJ. S. 458, 82 Law Ed. 1461; In Be 
Bonner, 151 U. S. 343, 38 L. Ed. 149; Walker v. Johnson, 312 U. S. 275, 85 
L. Ed. 830; Waley v. Johnson, 316 U. S. 101, 86 L. Ed. 1303; In the Matter 
of Bans Nielsen, 131 U. S. 176, 33 L. Ed. 118, at pp. 121, 122. 
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“The Court: I think I get your point.” (Off. Tr. 
of Proc., July 22, 1949, pp. 13-14.) 

“ • • * No testimony was introduced to contro¬ 

vert the inference to be drawn from the records of the 
subcommittee that a majority of the subcommittee 
w’ere physically in the room at the time Lamarre gave 
his testimony. 

“This being the case, even if the Christoff el case had 
•been decided before the Court of Appeals decided the 
instant case, it seems to this Court that the Court of 
Appeals could not have reached any other conclusion 
but that the alleged error in this case was not preju¬ 
dicial because there was no evidence introduced or 
offered tending to controvert the presence of a 
quorum.” (Off. Tr. of Proc., July 22, 1949, p. 35.) 

Though admitting that he had held the competency of the 
tribunal to be an irrelevant matter, he nowhere in the course 
of the proceedings on the motion adverts to the fact that 
at the trial his ruling had been that no one but a member of 
the committee present “may raise that objection and the 
proceedings are valid.” The record of this case, therefore, 
presents a situation, fortunately unique, of a United States 
District Court judge holding at a trial that an issue could 
not be raised by the defendant at all and in subsequent 
proceedings refusing to apply the law as laid down by the 
Supreme Court of the United States on the ground that 
the defendant introduced no evidence on that issue. 

If, as the Christoff el case holds, the competency of the 
tribunal is an essential element of the crime with which 
this appellant was charged, it is entirely immaterial wheth¬ 
er an appellant offered evidence upon the issue or not. The 
Government was bound to prove it beyond a reasonable 
doubt and the defendant was entitled to a jury’s verdict 
upon it under appropriate instructions from the judge. Of 
this right appellant Meyers was completely deprived. 

The references by the trial judge in denying the motion 
to vacate to the effect that “there was no evidence intro¬ 
duced tending to controvert the presence of a quorum” are 
the equivalent of rulings that if a defendant does not take 
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the witness stand or offer evidence in his own behalf in a 
criminal case the evidence offered by the prosecution is to 
be deemed admitted and the entire Government’s case taken 
to be true. This is doctrine directly contrary to all known 
rules of American law, and the first individual to which it 
has been applied, in so far as we are aware, is the appellant 
Meyers. 

n. 

The Majority Opinion of this Court in Meyers v. United 
States in so far as It Upholds the Rulings of the Trial 
Judge and Makes Findings of Fact with Respect to 
the Competency of the Tribunal is Overruled by the 
Decision of the Supreme Court in Christoffel v. United 
States. 

In denying the appellant’s motion, the trial judge re¬ 
peatedly refers to the majority opinion in Meyers v. United 
States and the denial of certiorari in the Meyers case in 
justification of his decision denying appellant’s motion. 
(See Transcript of Proceedings, July 22, 1949, pp. 30-34.) 

It is axiomatic that the denial by the Supreme Court of 
a petition for certiorari does not carry with it the impli¬ 
cation that the Supreme Court of the United States has 
approved the propositions of law applied by inferior courts. 
No citation of authority is required in support of this state¬ 
ment. We make it, however, because of the frequency with 
which such references are made, implying that denial of 
certiorari is the equivalent of approval of doctrines pro¬ 
mulgated by the courts below and because it was made by 
the trial judge with that implication here. 

No support for the majority opinion of this Court in 
Meyers v. United States is to be found in the footnote to 
the majority opinion in the Christoffel case by Mr. Justice 
Murphy. The footnote states (at p. 1352) that this Court 
held the same view as that “expressed here,” obviously 
meaning that in the absence of a quorum there could be no 
competent tribunal. The statement is correct within its 
obviously limited meaning. It is limited to that portion of 
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this Court’s opinion which states that since the record 
affirmatively showed—by head count—no quorum was pres¬ 
ent on October 6, the testimony on that day could not be 
perjury. 

The footnote says: 

‘‘The conviction was affirmed on the ground that 
all the perjurious statements alleged in the indictment 
were made on October 4 when a quorum was present.” 

Mr. Justice Murphy correctly stated the position taken 
by the majority opinion in Meyers v. United States. His 
statement cannot be tortured into an approval by the Su¬ 
preme Court of an Appellate Court’s acting as a fact find¬ 
ing body in place of a jury in a criminal case. For reasons 
which are neither known to us nor material here, Meyers’ 
petition for certiorari had been denied when the Christoff el 
opinion was written. The Supreme Court was then de¬ 
ciding the Christoff cl case on the record of that case—not 
on the record of the Meyers case. The incidental reference 
to the Meyers case obviously assumed that the presence of 
a quorum had been legally proved. The majority opinion 
of this Court in its brief reference to this point states the 
presence of a quorum on October 4 as a fact. It does not 
state that the question was never submitted to the jury 
or that the Appellate Court is itself reaching out and mak¬ 
ing the finding of fact. Mr. Justice Murphy’s reference 
to a quorum on October 4 obviously came from a reading 
of that opinion without reference to the record in the 
Meyers case which was not then under consideration by 
him. No other construction is possible, for Meyers v. United 
States, as decided by majority decision in this Court, is 
inconsistent with the opinion of the Supreme Court to which 
the footnote is attached. The two opinions cannot be 
reconciled. One must yield to the other and to interpret 
the footnote reference as expressing approval of Meyers v. 
United States is to say that Christoff el v. United States is 
meaningless. 
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The Supreme Court in the Christoff el case holds that an 
essential element of the crime of perjury is the presence of 
a competent tribunal. The majority opinion of this Court 
in Meyers v. United States jumps over the wide gap between 
the law as declared by the Supreme Court in the Christoff el 
case and the trial judge’s rulings in appellant’s case that a 
defendant could not question the competency of a tribunal 
if that tribunal happened to be a Congressional commit¬ 
tee. The majority opinion of this Court in Meyers v. United 
States ignores altogether the matter of proof of the com¬ 
petency of the tribunal on October 4 as well as appellant’s 
requests for instructions to the jury and the trial judge’s 
charge to the jury. It holds, in effect, by its silence on these 
points that unless, as on October 6, the Government’s evi¬ 
dence affirmatively disproves the presence of a quorum 
the competency of the tribunal is to be taken as proven. 

The Supreme Court held in the Christoff el case that 
Christoffel had been denied a fundamental right by the 
manner in which the jury was restricted from finding in 
his favor on the issue of a competent tribunal. 

In Christoffel’s trial, the trial judge did treat the question 
of competency as a question of fact for the jury but under 
instructions held not sufficiently favorable to the defend¬ 
ant. 

In the Meyers case the question was not left to the jury 
at all, because the trial judge held that no defendant could 
raise it where the tribunal alleged to be competent was a 
Congressional committee. 

The Supreme Court reversed the judgment in Christof- 
fel’s case because 

“The Court of Appeals erred in affirming so much of 
the instructions to the jury as allowed them to find a 
quorum present without reference to the facts at the 
time of the alleged perjurious testimony, and its judg¬ 
ment is reversed.” 


In the Meyers case the Court of Appeals affirmed as to 
the presence of a quorum on October 4 instructions to the 
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jury which were the equivalent of a directed verdict on 
this point. It then proceeded to decide for itself the ques¬ 
tion which had been withheld from the jury, namely, as to 
whether or not a quorum was present on October 4. 

Furthermore, as pointed out by Mr. Justice Jackson, 
this Court in affirming the conviction of Christoffel ( Chris - 
toffel v. United States, 171 F. (2d) 1004, 1005, Nl), relied 
upon its own majority opinion in Meyers v. United States 
as its only authority {supra, p. 16). 

Under these circumstances, appellant submits on this ap¬ 
peal that unless all rules of logic and fair dealing are de¬ 
liberately to be ignored in his case, the judgment against 
him must be vacated and set aside and his release from 
imprisonment ordered as a matter of course. 

m. 

Under the Law Laid Down by the Supreme Court in 
Christoffel v. United States the Judgment Against Ap¬ 
pellant Should be Set Aside and Appellant Released. 

As already stated in this brief, we are not concerned 
with matters of technical procedure. 

The District Court Judge based his denial of appellant’s 
motion on two grounds: (a) the technical ground that Sec¬ 
tion 2255 gives him no power to apply to this appellant 
the law as declared by the Supreme Court of the United 
States (Transcript of Proceedings, July 22, 1949, pp. 30- 
34) for the reason that “obviously” the issue here raised 
could not have been raised on an application for a writ of 
habeas corpus; and (b) the alleged error was not preju¬ 
dicial “because there was no evidence introduced or of¬ 
fered tending to controvert the presence of a quorum”. 
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(a) The technical ground advanced by the District Court 
Judge is unsound and erroneous. 

Assuming, for the purpose of argument only, that Section 
2255 provides a remedy no more than co-extensive with 
habeas corpus, appellant’s motion should have been granted. 

We do not consider it necessary to undertake an extensive 
review of the countless habeas corpus decisions in support 
of this proposition. 

Under the law laid down by the Supreme Court in the 
Christoff el case, appellant clearly was denied the substance 
of a fair trial, and the validity of the proceedings may thus 
be collaterally attacked. The case comes within the very 
category referred to by Chief Judge Parker in Howell v. 
United States, 172 F. (2d) 213 (1949), cited by the District 
Judge as authority for his denial of the motion (Transcript 
of Proceedings, July 22, 1949, p. 32). 

See also Baker v. Hudspeth, 129 F. (2d) 779 (1942), 
wherein it is held that the failure 

“strictly to observe these constitutional safeguards 
renders the trial and conviction illegal and void and 
redress is within the ambit of habeas corpus * * *” 

and Dorsey v. GUI, 148 F. (2d) 857, 871, 872 (1945), and 
cases cited. 

The Supreme Court reversed the conviction in Christof- 
fel’s case because “the jury was allowed to assume that 
the conditions of competency were satisfied even though 
the basis in fact was not established and in face of a pos¬ 
sible finding that the facts contradicted the assumption” 
and that 

“* * * An element of the crime charged in the instant 
indictment is the presence of a competent tribunal.” 

Christoff el, the Supreme Court held, had been denied “a 
fundamental right” by the manner in which the trial judge 
dealt with the issue of competency. As already pointed out, 
this brief, p. 21, the difference, if any, in the manner in 
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which the trial judges dealt with the competency issue in 
the Meyers and Christoff el trials was that in the Christoff el 
trial it was more favorable to the defendant. The Christoff 
fel trial judge at least permitted the defendant to raise the 
issue and treated it as a jury question. The Meyers trial 
judge blotted it out altogeter as an issue and regarded it 
as “irrelevant”. 

Meyers and Christoff el were both denied “a fundamental 
right” of an identical nature, the Meyers denial being in a 
more aggravated form. 

The existence of the “competent tribunal” in a perjury 
case is as essential an element of the crime charged as the 
taking of goods in a larceny case or the deliberate pre¬ 
meditation in first degree murder. Obviously no trial judge 
would be permitted to withhold questions of fact on such 
issues from a jury—or to consider such issues “irrelevant” 
—or to rule that they were proven as matter of law because 
a defendant introduced no evidence and rested on the Gov¬ 
ernment’s case. Nor if a trial judge had done so, could 
an appellate court take it upon itself to decide a factual 
issue thus withheld from a jury. There can be no question 
that such procedure deprives defendant of a fundamental 
right and denies him due process. 

Whether considered under the terms of Title 28, § 2255, 
or according to the rules governing writs of habeas corpus, 
the denial of this appellant’s motion on the “technical” 
ground stated was gross error by which appellant contin¬ 
ues to be deprived of his liberty and denied the equal pro¬ 
tection of the laws of this country. 
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(b) The Court’s second ground for denying appellant’s 
motion, in the light of the Supreme Court’s Christoffel 
decision is so preposterous and unsound that it almost 
defies comment. It was that “no injustice has been done 
to this Petitioner as from the evidence at the trial of this 
case it clearly appeared that a quorum of the sub-commit¬ 
tee was present at the crucial time”. 

(Transcript of Proceedings, July 22, 1949, p. 35) 

Either the Christoff'el case as decided by the Supreme 
Court is law, or it is not. We take it that not even the 
District Court Judge denies that it is law. If it is, appellant 
was denied a fundamental right at his trial for reasons 
above enumerated. The statement that no injustice was 
done appellant by such denial because “it clearly appeared 
that a quorum of the sub-committee was present at the 
crucial time” should be noted again. 

In the first place, the statement is not true. None of the 
three senators relied upon as a quorum on October 4 testi¬ 
fied at all. There was no complete written record of the 
members who did sit on October 4 (R. p. 73). The jury was 
not obliged to accept the scant testimony of the witness 
Rogers. The fact that the defendant offered no verbal 
testimony on the point is immaterial. As shown in Judge 
Prettyman’s exhaustive analysis of Rogers’ testimony in 
the minority opinion in Meyers v. United States, supra, 
the testimony of this witness as to what took place at the 
hearings differed materially from the printed record of 
those proceedings. The testimony was carefully tailored to 
fit the allegations of the indictment. A jury would have 
been entirely justified in disregarding his testimony alto¬ 
gether. 

Secondly, there was evidence that no quorum of legally 
constituted members of the sub-committee necessary to con¬ 
stitute a quorum was present on either date. (See Ex¬ 
hibits No. 17, record, previous appeal, pp. 333-341; testi¬ 
mony of Senator Brewster, R. pp. 73-93.) 
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Thirdly, the crucial times alleged in the indictment were 
October 4 and October 6, 1947. On October 6 it was clear 
that no quorum was present at any time even on numerical 
counts of heads. The majority opinion of this Court on 
our first appeal, p. 14, concedes this fact but overlooks the 
fact that the trial judge treated the evidence of October 6 
precisely as he did the evidence of October 4. The District 
Judge denied appellant’s motion with a statement that the 
presence of a quorum at the critical times was clearly 
proved and though he refused to charge the jury on this 
essential element of the offense charged—or to allow them 
to consider the question—claimed that the appellant was 
not prejudiced by such an error! 

CONCLUSION. 

The stark fact is that two men were indicted and tried 
under the perjury sections of the District of Columbia 
Code. One w T as named Meyers and the other named Chris- 
toffel. Both contended at their trials in the District Court 
at the capital of this country that an essential element of 
the crimes with which they were respectively charged was 
the existence of a competent tribunal before which the per¬ 
jury could have been committed. The Supreme Court of 
the United States, granting certiorari to one of these in¬ 
dividuals, upheld the contentions which both of them had 
made with respect to the competency of the tribunal and 
set aside the conviction of one of them, who is therefore 
free. The other individual is this appellant, who is still 
imprisoned. He has sought the equal protection of the 
laws of this country by proceeding under the recently en¬ 
acted statute, Title 28, Section 2255, and also by applica¬ 
tion for habeas corpus. 

This appeal should be allowed, the judgment against 
appellant set aside, and appellant released, for the basic 
reason that it is unthinkable that this or any other court 
will declare that there is one law for Meyers and another 
law for Christoffel. As a matter of law, on the issue of 
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the competency of the tribunal, the Meyers case and the 
Christoffel case are identical. To deny the application of 
the law as laid down by the Supreme Court of the United 
States in ChristoffeFs case to this appellant Meyers, would 
be to deny him the right to trial by jury, due process of 
law, and the equal protection of the laws of the United 
States. 

Respectfully submitted, 

Robert T. Bushnell, 

521 Fifth Avenue, 

New York 17, N. Y. 

Stanley Suydam, 

1406 Gr Street, N. W., 
Washington, D. C. 
Attorneys for Appellant. 

Dahlgren, Darragh & Close, 

Of Counsel. 
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counter-statement op the case 

This is an appeal from the denial by the District Court of 
a motion “to set the judgment aside and to discharge the 
defendant.” The motion was made under the provisions of 
Section 2255 of Title 28, U.S.C. 

Appellant is now imprisoned under a sentence of the 
District Court for a period of from 20 months to 5 years 
dating from March 15, 1948, pursuant to conviction for 
subornation of perjury. 

STATUTE INVOLVED 

Section 2255, Title 28 United States Code provides: 

A prisoner in custody under sentence of a court of the 
United States claiming the right to be released upon the 
ground that the sentence was imposed in violation of 
the Constitution or laws of the United States, or that 

(1) 
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the court was without jurisdiction to impose such sen¬ 
tence, or that the sentence was in excess of the maxi¬ 
mum authorized by law, or is otherwise subject to col¬ 
lateral attack, may move the court which imposed the 
sentence to vacate, set aside or correct the sentence. 

A motion for such relief may be made at any time. 

Unless the motion and the files and records of the 
case conclusively show that the prisoner is entitled to 
no relief, the court shall cause notice thereof to be 
served upon the United States attorney, grant a prompt 
hearing thereon, determine the issues and make find¬ 
ings of fact and conclusions of law with respect thereto. 
If the court finds that the judgment w r as rendered with¬ 
out jurisdiction, or that the sentence imposed was not 
authorized by law or otherwise open to collateral at¬ 
tack, or that there has been such a denial or infringe¬ 
ment of the constitutional rights of the prisoner as to 
render the judgment vulnerable to collateral attack, the 
court shall vacate and set the judgment aside and shall 
discharge the prisoner or resentence him or grant a 
new trial or correct the sentence as may appear ap¬ 
propriate. 

A court may entertain and determine such motion 
without requiring the production of the prisoner at the 
hearing. 

The sentencing court shall not be required to enter¬ 
tain a second or successive motion for similar relief on 
behalf of the same prisoner. 

An appeal may be taken to the court of appeals from 
the order entered on the motion as from a final judg¬ 
ment on application for a writ of habeas corpus. 

An application for a writ of habeas corpus in behalf 
of a prisoner who is authorized to apply for relief by 
motion pursuant to this section, shall not be entertained 
if it appears that the applicant has failed to apply for 
relief, by motion, to the court which sentenced him, or 
that such court has denied him relief, unless it also 
appears that the remedy by motion is inadequate or 
ineffective to test the legality of his detention. 

QUESTIONS PRESENTED 

1. Whether a person convicted of crime may later col¬ 
laterally attack a judgment of conviction by way of Section 
2255 of Title 28, although the basis therefor is an alleged 
error of law committed by the trial court which did not 
affect the jurisdiction of that court. 
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2. Whether a collateral attack may later be made upon a 
conviction for crime on the ground that the Supreme 
Court has indicated that a person charged with perjury 
before a Senate Committee may question the existence of a 
quorum of that Committee when in the case where an attack 
is attempted, the evidence was that a quorum in fact existed 
and the Court of Appeals upon direct appeal so held. 

SUMMARY OF ARGUMENT 

Section 2255 of Title 28, U.S.C. was designed to effect the 
same purpose as habeas corpus but to require that the ap¬ 
plication be made to the sentencing court as the court which 
is most fully advised in the premises. But the basis for 
relief under this section remains the same as under habeas 
corpus. As under the earlier remedy this collateral attack 
on a judgment is only permissible to question the jurisdic¬ 
tion of the court in which the case was originally tried. 
Mere errors of law not going to the jurisdiction of the court 
are no more available under this Act as a basis of an attack 
than they were under habeas corpus. 

What the appellant complains of here was an alleged error 
of law, but nowhere is it asserted that the error was of a 
nature to deprive the trial court of jurisdiction of the 
subject matter. 

Even if the Supreme Court has changed the law since the 
time of appellant’s conviction, as he contends, that is not a 
basis for upsetting a judgment which properly expressed 
the law at the time it was rendered. In any event the Su¬ 
preme Court in the very case which appellant claims voided 
the basis of his conviction, in fact, considered and approved 
his conviction. 

ARGUMENT 

I 

The Grounds for Relief U'nder Section 2255 of Title 28 Are 
the Same as the Grounds for Habeas Corpus 

The prime purpose of Section 2255 of Title 28 is to enable 
petitioners for relief in the nature of habeas corpus or 
coram nobis to go to the court in which they were convicted 
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for relief, rather than to the courts of the jurisdiction where 
they happen to be imprisoned, on the theory that the court 
which conducted the trial is best qualified to consider appli¬ 
cation for relief. It has, of course, also the function of em¬ 
powering the court to correct sentence after the expiration 
of the term of court, but that is not involved here. 

Since Section 2255 of Title 28 of the United States Code 
became effective only on September 1, 1948, there are few 
authoritative decisions as to its scope. But in these in¬ 
stances, Courts of Appeal have concluded that the relief 
which may be given is the same as courts formerly had 
power to grant upon applications for habeas corpus. So it 
has been held that the bases for collateral attack on convic¬ 
tions are as limited under Section 2255 as they were pre¬ 
viously. As Chief Judge Parker said in Howell v. United 
States, 172 F. 2d 213, 215 (C.A. 4, January 24, 1949): 

It is elementary that neither habeas corpus nor motion 
in the nature of application for writs of error coram 
nobis can be availed of in lieu of writ of error or appeal, 
to correct errors committed in the course of a trial, 
even though such errors relate to constitutional rights. 
It is only when there has been the denial of the substance 
of a fair trial that the validity of the proceedings may 
be thus collaterally attacked or questioned by motion 
in the nature of petition for writ of error coram nobis 
or under 28 U.S.C.A. 2255. 

Later, the same Court in the case of Birtch v. United 
States, 173 F. 2d 316, 317 (C.A. 4, March 9, 1949) reiterated 
this principle: 

It is true of motions made under this section, as we 
held of motions in the nature of applications for writs of 
error coram nobis under the prior practice in the appeal 
before us, that they “may not be used to review the 
proceedings of the trial as upon appeal or writ of 
error, but merely to test their validity when judged upon 
the face of the record or by constitutional standards.” 

Relief under 28 U.S.C.A. § 2255 may be granted only 
where it appears “that the judgment was rendered 
without jurisdiction, or that the sentence imposed was 
not authorized by law or otherwise open to collateral 
attack, or that there has been such a denial or infringe- 
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ment of the constitutional rights of the prisoner as to 
render the judgment vulnerable to collateral attack.” 
It should be borne in mind that the purpose of the 
section was not to enlarge the class of attacks which 
may be made upon a judgment of conviction, but to 
provide that the attack must be made in the court where 
the sentence was imposed and not in some other court 
through resort to habeas corpus, unless it appears that 
the remedy is inadequate. 

To the same effect is a decision of the Second Circuit in 
the case of United States v. Wright, (C.A. 2d July 26,1949) 
176 F. 2d 376, 379: 

• # • mere allegations of incompetency or ineffi¬ 

ciency of counsel will not ordinarily suffice as grounds 
for issuance of a writ of habeas corpus or the granting 
of a petition pursuant to 28 U.S.C. 2255. 5 

To the same effect are Carvell v. United States, 173 F. 2d 
348 (C.A. 4, March 11, 1949); Gould v. United States, 173 F. 
2d 30 (C.A. 10, March 11, 1949); and Crowe v. United 
States, 175 F. 2d 799, 801 (C.A. 4, July 21, 1949). Federal 
District Courts have reached the same conclusion: United 
States v. Calp, 83 F. Supp. 152 (D. Md., March 10, 1949; 
St. Clair v. Hiatt, 83 F. Supp. 585 (N.D. Ga., April 12,1949). 

II 

No Collateral Attack by Way of Habeas Corpus Except for 
Lack of Jurisdiction Has Ever Been Permitted 

Since the principles governing applications under Sec. 
2255 Tit. 28 U.S.C. are the same as those governing habeas 
corpus, the principle that collateral attack by way of 
habeas corpus does not lie except to question the jurisdic¬ 
tion of the trial court is controlling of this case. The peti¬ 
tion here constituted an attempt to attack collaterally a 


“ 5 The cases cited for the proposition involve generally the sufficiency 
of a petition for the writ of habeas corpus, whereas, here, the petitioner 
has invoked the remedies on motion attacking sentence provided for by 
28 U.S.C.A. $ 2255, which rendered the use of the writ unnecessary under 
these circumstances. Except for the procedural difference, the cases are in 
point and the law applicable in the instant case.” (Footnote as in original.) 
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judgment of the District Court for errors allegedly com¬ 
mitted at the trial of a criminal case. The alleged errors 
consisted of an alleged failure to prove a competent quorum 
of a Senate subcommittee before which perjury was com¬ 
mitted and that the judge’s charge to the jury misinterpreted 
the law in stating that the question of a quorum was not for 
the jury’s consideration. 

These are manifestly not errors that affect the jurisdiction 
of the court. It has long been held and frequently reiterated 
by this Court, as well as by the Supreme Court, that: 

• • • habeas corpus cannot be used as a means of 
reviewing errors of law and irregularities—not involv¬ 
ing the question of jurisdiction—occurring during the 
course of trial. Johnson v. Zerbst, 1938, 304 U. S. 458, 
58 S. Ct. 1019, 82 L. Ed. 1461,146 A.L.R. 357; Bostic v. 
Rives, 1939, 71 App. D.C. 2, 107 F. 2d 649. Kenion v. 
Gill, 81 U. S. App. D.C. 96, 99,155 F. 2d 176, 179. 

To the same effect is Council v. Clemmer, 83 App. D.C. 42, 
165 F. 2d 249. This Court there said: 

* • • When directed to an inquiry into the cause of 
imprisonment in judicial proceedings the scope of re¬ 
view extends only to questions affecting the jurisdiction 
of the court and the sufficiency in point of law of the 
proceedings. It is well established that petition for the 
writ may not be used as a substitute for an appeal or 
a writ of error. Bowen v. Johnston, 306 U. S. 19, 59 
S. Ct. 442, 83 L. Ed. 455; McNamara v. Henkel, 226 
U. S. 529, 33 S. Ct. 146, 57 L. Ed. 330; Kaizo v. Henry, 
211 U. S. 146, 29 S. Ct. 41, 53 L. Ed. 125 * * • 

These cases are in accord with the long line of cases 
decided by this Court, including Pope v. Huff, 73 App. D.C. 
170, 117 F. 2d 779; Curtis v. Rives, 75 IJ. S. App. D.C. 66, 
123 F. 2d 936; Watkins v. Rives, 75 U. S. App. D.C. 109, 
125 F. 2d 33, 41; Blount v. Huff, 79 U. S. App. D. C. 204, 
144 F. 2d 21; Eury v. Huff, 79 U. S. App. D.C. 289, 146 F. 
2d 17; Diggs v. Welch, 80 U. S. App. D.C. 5,148 F. 2d at 667, 
cert, denied, 325 U. S. 889; Dorsey v. Gill, 80 U. S. App. D.C. 
9, 148 F. 2d 857; Young v. GUI, 80 U. S. App. D.C. 166, 149 
F. 2d 843; Fowler v. Gill, 81 U. S. App. D. C., 167, 156 F. 
2d 565. 
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Tims, the sole basis on which a collateral attack may be 
made on a conviction is lack of jurisdiction of the trial court 
to try and to sentence the petitioner. But no such claims was 
made in the motion filed herein nor is any real authority cited 
for the proposition that the court was without jurisdiction. 
Appellant’s contention is merely that the trial court com¬ 
mitted error and that the Court of Appeals sanctioned that 
error. Even if that contention were true, it does not con¬ 
stitute a basis for collateral attack. Clearly, the Court had 
jurisdiction and any errors that it may have made may not 
now be questioned. 

Ill 

Even if the Supreme Court Has Changed the Law as Appel¬ 
lant Contends, Nevertheless He Is Not Entitled to the 
Relief He Asks 

If, as the appellant contends, the case of Christoff el v. 
United States, 338 U. S. 84, decided June 27, 1949, proves 
that error was committed in the trial of Bennett Meyers, then 
this case is remarkably similar to the case of Warring v. 
Col/poys, 74 App. D.C. 303, 122 F. 2d 642 cert, denied, 314 
U. S. 678. In that case, in which the opinion was written by 
the present Chief Justice of the United States, then an 
Associate Justice of this Court, the facts were as follows: 
Petitioner pleaded guilty to contempt of court for jury tam¬ 
pering and was sentenced to imprisonment. Under the 
controlling decision of the Supreme Court, at the time of his 
conviction, the Court had power to convict him. Later, 
while serving his sentence, the Supreme Court reversed its 
former stand and held that action such as his did not con¬ 
stitute contempt. As in the present case the imprisoned man 
promptly petitioned for habeas corpus. 

This Court stated the problem as follows, p. 122 F. 2d 642: 

Is one entitled to a discharge under a writ of habeas 
corpus where the court had power under the statutory 
construction to punish his acts in a criminal contempt 
proceeding at the time the acts were done and the sen¬ 
tence imposed, the court not having such power under 
a new statutory construction at the time the writ of 
habeas corpus was filed? That is the question in this 
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case. And so far as we have been able to ascertain it is 
a question of first impression. 

This is a habeas corpus proceeding, a collateral at¬ 
tack upon a previous judgment of the District Court, 
accepted at the time as final. It is increasingly evident 
that ‘‘jurisdiction” in the normal case is not subject to 
collateral attack. While habeas corpus is regarded 
more liberally than most forms of collateral attack, it 
is not to be used as an appeal or a writ of error. We 
believe that appellant would be entitled to discharge 
under the writ, if the District Court clearly did not have 
power to act. If there was doubt about the Court’s 
power, a direct appeal would usually be the proper 
means of questioning the conclusion; extraordinary cir¬ 
cumstances might justify the issuance of the writ. If 
the court had the power, appellant is not entitled to 
discharge. 

In affirming the denial of the petition for habeas corpus 
the court said, p. 122 F. 2d 642: 

We believe that appellant is not entitled to discharge 
upon the habeas corpus writ. The District Court had 
the power to sentence him in a criminal contempt pro¬ 
ceeding in 1939. The Nye case of 1941 should not be 
applied so as to sweep away that power as of 1939. This 
collateral attack, then, is unavailing. We reject the idea 
that if a court was considered to have the power in 
1939 to do a certain thing under existing statutory con¬ 
struction, and in 1941 that construction is changed so 
that it no longer has the power to do that thing, it 
should be concluded that it never had the power in 1939. 
It has often been said that the living should not be 
governed by the dead, for that would be to close our 
eyes to the changing conditions which time imposes. 
It seems even sounder to say that the living should not 
be governed by their posterity, for that, in turn, would 
be downright chaotic. 

This demonstrates that even where an authoritative inter¬ 
pretation of the law by the Supreme Court proves that the 
trial court was in error in convicting a man, nevertheless, 
his previous conviction would stand and could not be suc¬ 
cessfully attacked by habeas corpus. See the excellent note 
on this case, 136 A.L.E. 1025. 


9 


Although that case was one of first impression at that 
time, the Supreme Court has since had a similar case before 
it, Sunal v. Large, 332 U. S. 175. In that case the appellants 
had been convicted of failure to register under the Selective 
Service Act, claiming that they were ministers of religion. 
Thereafter, the Supreme Court decided two cases which, 
as it said, made it “plain, therefore, that the trial courts 
erred in denying Sunal and Kulick the defense which they 
tendered.” P.176. Thereupon, Sunal and Kulick filed pe¬ 
titions for habeas corpus. The Supreme Court determined 
that they were not entitled to habeas corpus. It is true 
that the court said, P. 181, “Of course, if Sunal and Kulick 
had pursued the appellate course and failed, their case 
would be quite different.” This is dictum and it is not 
apparent why an unsuccessful appeal might have put them 
in a better position to ask for habeas corpus than would the 
failure to take an appeal. All reasons given in the case 
are equally persuasive in the situation where the convicted 
person appeals as where he does not. The Supreme Court 
distinguished the Sunal case from the Colpoys case, supra, 
on the ground that in the Sunal case there was a crystalliza¬ 
tion of legal principle not formerly definite, while in the 
Colpoys case there had been a reversal of principle. It 
thus approved the Colpoys case. 

In relying on Mr. Justice Jackson’s dissent in the Chris¬ 
toff el case, supra, appellant must also recognize that the 
dissent considered the majority opinion a reversal of prece¬ 
dents : 338 U. S. 

Mr. Justice Jackson, dissenting. 

The Chief Justice, Mr. Justice Reed, Mr. Justice Bur¬ 
ton and I think the Court is denying to the records of 
the Congress and its committees the credit and effect to 
which they are entitled, quite contrary to all recognized 
parliamentary rules, our previous decisions, and the 
Constitution itself. 

In any event, all the Sunal case can stand for is that where 
a man is convicted and decisions of the Supreme Court sub¬ 
sequently prove that error was committed by the trial court, 
he is, nevertheless, not entitled to habeas corpus. The die- 
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turn does not overrule the controlling decision in the Colpoys 
case. So, applying that principle to the present case, peti¬ 
tioner is not entitled to the relief he seeks. 

IV 

The Christoff el Case Does Not Indicate That the Trial 

Court Was in Error 

There is nothing in the Christoff el case to indicate error 
in the Meyers trial. Indeed the Meyers decision was consid¬ 
ered by the Supreme Court in the Christoff el case and ap¬ 
proved. A footnote to the majority opinion reads as follows: 

In Meyers v. United States, 171 F. 2d 800, the ap¬ 
pellant made contentions similar to those of petitioner. 
The Court of Appeals for the District of Columbia Cir¬ 
cuit held the same view expressed here. 11 On October 6, 
1947, however, only two senators were present at the 
hearing. Since they were a minority of the subcom¬ 
mittee, they could not legally function except to adjourn. 
For that reason, the testimony of Lamarre given on 
that day cannot be considered as perjury nor can ap¬ 
pellant be convicted of suborning it.” P. 811. The 
conviction was affirmed on the ground that all the per¬ 
jurious statements alleged in the indictment were made 
on October 4, when a quorum was present. P. 812. 

Thus the majority of the Supreme Court in that case con¬ 
sidered the opinion of the Court of Appeals to be .correct. 
The Court of Appeals held, and the Supreme Court agreed, 
that a quorum of the subcommittee was necessary before 
perjury could be committed. Since a quorum was present 
on one of the days on which the perjurious statements were 
made, the conviction was sustained. 

In brief, the law stated by the Supreme Court in the 
Christoff el case is precisely the same as that stated by the 
Court of Appeals in Meyers v. United States. There has 
been, accordingly, no change in the law or no indication by 
the Supreme Court that error was committed in this case. 
Of course, the fact of the matter is, that Justice Jackson 
and the other justices who concurred in the dissent were of 
the opinion that the conviction of Christoffel should be sus- 
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tamed and that punishable perjury had been committed be¬ 
fore the committee. Surely they did not believe that Meyers 
was entitled to his freedom and in this they agreed with 
the majority who concluded that the Meyers case was prop¬ 
erly decided. In short, the entire Supreme Court considered 
the Meyers case properly decided. 

It is evident, therefore, that the Christoff el case is in com¬ 
plete accord with the decision in the Meyers case and even 
if it could be taken into consideration it would only serve to 
sustain the conviction here. 

conclusion 

Wherefore it is respectfully submitted that the judgment 
appealed from should be affirmed. 

George Morris Fay, 
United States Attorney. 
Joseph M. Howard, 

Ross O’Donoghue, 
Assistant United States Attorneys. 
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I PRELIMINARY STATEMENT 

This case is set for argument before this Court on 
January 20, 1950. This Reply Brief of Appellant is filed 
in accordance with Rule 18(c) of the Rules of this Court. 

The Question Presented 

The appeal from the order of the United States District 
Court for the District of Columbia denying Appellant’s 
motion to vacate sentence under Section 2255 of Title 28 
of the United States Code presents the following question: 

Whether or not the action of the Trial Judge, in fail¬ 
ing and in refusing to permit the Jury to pass upon 
one of the essential factual elements of the statutory 
crime of which Appellant was charged, was such an 
act as to deprive Appellant of the essence of a fair 
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trial, thus violating his Constitutional right in this 
respect and thus depriving the Court of jurisdiction 
to render a valid judgment. 

ARGUMENT 

The United States District Court for the District 
of Columbia Erred in Denying Appellant’s 
Motion to Vacate Sentence Under Section 
2255 of Title 28 of the United States Code 

The motion to vacate sentence, which was filed by Ap¬ 
pellant in the lower court, was predicated upon the propo¬ 
sition that the action of the trial court, in refusing to 
permit the jury to decide a material issue of fact, ousted 
the court of jurisdiction and that, therefore, its judgment 
was and is void. 

Despite the fact that the lower court stated in its opinion 
that it had no jurisdiction to entertain or to grant a 
motion to vacate sentence under Section 2255 of Title 28 
of the United States Code, (R. 435), the Court proceeded 
to state, inter alia, that there had been no denial of a fair 
trial in the Meyers case and that therefore, a motion to 
vacate sentence under Section 2255 of Title 28 of the 
United States Code, a remedy coextensive with habeas 
corpus , would not lie. 

Section 2501 of Title 22 of the District of Columbia 
Code, under which Appellant was tried, convicted, and 
sentenced, provides that every person who, having taken 
an oath 

“before a competent tribunal, officer or person, in any 
case in which the law authorizes such oath,” 
who, contrary to such oath, makes a false statement, shall 

be guilty of perjury. 

The questions of fact which the jury, at Appellant’s 
trial, should have been allowed to determine, were: 
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(1) Whether or not the statements made before the 
Senate Committee by one Bleriot H. Lamarre 
were false. 

(2) Whether or not Appellant suborned these state¬ 
ments. 

(3) Whether or not the tribunal before which La¬ 
marre testified was a “competent tribunal .” 

There can be no doubt that the question as to whether 
or not the Senate Committee was a “competent tri¬ 
bunal” was a question of fact. If this is true, then the 
question arises, “Did the trial judge take from the jury 
one of the essential, factual elements of the statutory 
crime with which Meyers was charged?” That the Court 
did exactly this, is open to no doubt whatsoever. 

Appellant’s requests for instructions Nos. 51 and 52, 
(App. 352, 353) were denied by the trial judge. 

In reference to the denial of these two requests for 
instructions, the Court said, (App. p. 360): 

“The Court might say, in explanation of its ruling 
on No. 51 and No. 52, that if at the time a meeting of 
the subcommittee or committee is opened there is a 
quorum present, the mere fact that later on in the 
course of the meeting one or more members absent 
themselves so that there is no quorum, that does not 
vitiate the proceedings. The only person who can 
raise the objection of no quorum present is one of 
the persons actually present. 

“For instance, it is a matter of common knowledge 
that the Senate and the House frequently transact 
business when only a minority of members are pres¬ 
ent, and if some member present raises the point of 
no quorum, then further transaction of business must 
be suspended until a quorum is obtained; but unless 
some member present raises the objection that there 
is no quorum, no one else may raise that objection 
and the proceedings are valid. 

“I am just saying that in explanation of my ruling 
on Requests No. 51 and No. 52.” 

In its charge to the Jury, the Court made the following 
statements: (App. 365, 372, 414, 415) 
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“The only question before you to decide is whether 
the defendant has committed the offense set forth in 
the indictment, namely, whether he has induced and 
procured Bleriot H. Lamarre to commit the crime 
of perjury. Your attention must be directed and con¬ 
centrated on this one question and everything else is 
extraneous and should be laid to one side, except in¬ 
sofar as it throws a light or assists you in determin¬ 
ing the question you have to decide. 

• * • • 

“Now the Court rules, as a matter of Um, that the 
Committee and Subcommittee had jurisdiction to in¬ 
vestigate these matters, and that Senator Ferguson, 
as the Chairman of the Subcommittee, had authority 
to administer oaths to witnesses who testified before 
the Subcommittee. ,, * 

In addition to the foregoing, the Trial Court Judge 
said that 

“* • • the court holds that it is not open to anyone 
but one of the members present to raise the objection 
of no quorum and that objection must be raised at 
the time.” 

The Court will see, from the transcript of the trial pro¬ 
ceedings, that there was documentary evidence and testi¬ 
mony directed to the question of the constitution of the 
Committee, who were its members, the number of persons 
and the persons comprising the alleged committee who, 
being part of the Committee or Subcommittee, were pres¬ 
ent on the 4th and 6th of October, 1947. Appellant, at his 
trial, had the absolute right to have the Jury pass upon 
every single factual element of the statutory crime of 
which he was charged. That the Jury was not permitted 
to pass upon one of the vital factual elements of the 
crime, is conclusively shown by the colloquy which occurred 
between Counsel for Meyers, (Mr. Bushnell), and the 
Court on the occasion of the hearing of Appellants motion 
to vacate sentence filed in the United States District Court 


* Italics supplied. 
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for the District of Columbia, and Judge Holtzoff, who 
was also the Trial Judge. This hearing occurred on July 
22,1949, at which time the following transpired: 

“THE COURT: Well, you are referring to some 
instructions to the jury, but there was no evidence of¬ 
fered in behalf of the defendant in the Meyers case 
raising that issue, or controverting the Government’s 
contention that a quorum was there, and I did hold 
that the issue was irrelevant, but it is also a fact 
that no evidence was tendered on that by the de¬ 
fendant. 

“MR. BUSHNELL: Your Honor flatly refused to 
instruct the jury that it was an essential element in 
the Meyers case. 

“THE COURT: I did. I declined to so instruct 
the jury, but I say before I declined to so instruct 
the jury no evidence was tendered on that issue in 
behalf of the defendant.” * 

Counsel are at a loss to understand the significance of 
Judge Holtzoff’s statement that no evidence was ten¬ 
dered upon the issue of the competency of the Committee 
“in behalf of the defendant.” The burden was upon the 
prosecution to establish, by evidence, the existence of every 
single factual element comprising the statutory crime of 
which Meyers was charged and it was the province of the 
jury alone to consider the evidence in respect of every 
single material issue of fact. -The jury was not permitted 
to consider the question as to whether or not the Senate 
Committee was properly constituted and, if so, whether or 
not there was a quorum present on the 4th and on the 
6th of October, 1947, when Lamarre is alleged to have 
made his perjurious statement. That this proposition ig 
sound, is manifest from the opinion of the Supreme Court 
of the United States in Christoff el v. United States, 93 L. 
Ed. 1349, 1352, 1353. Mr. Justice Murphy, delivering the 
majority opinion of the Court, said: 


# See pp. 8A, 9A of Joint Appendix in Meyers v. Clemmer, No. 
10468 in this Court. 
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‘‘We are measuring a conviction of crime by the 
statute which defined it. As a consequence of this con¬ 
viction, petitioner was sentenced to imprisonment for 
a term of from two to six years. An essential part of 
a procedure which can be said fairly to inflict such 
punishment is that all of the elements of the crime 
charged must be proved beyond a reasonable doubt.’’ 

After commenting upon the trial court’s instructions to 
the jury, which allowed the jury to examine the compe¬ 
tency of the committee, the Court said: 

“This not only seems to us contrary to the rules 
and practice of the Congress, but denies petitioner a 
fundamental right. That right is that he be con¬ 
victed of crime only on proof of all of the elements 
of the crime charged against him. ’ ’ 

The “fundamental right” which Mr. Justice Murphy re¬ 
ferred to is the Constitutional right to trial by jury and 
to have a jury pass upon every single factual element of 
the statutory crime which forms the basis for the charge 
of crime. 

We here have the extraordinary situation of the trial 
judge admitting that he did not permit the jury to pass 
upon the question of the competency of the tribunal. The 
action of the trial judge deprived Meyers of his funda¬ 
mental constitutional right and thus the very substance 
of fair trial was denied him. Cf. Eury v. Buff, 141 Fed. 
(2d) 554, 555. 

The principles upon which Appellant relies in support 
of his position will be found set forth in the cases of 
Johnson v. Zerhst, 304 XT. S. 458, 82 L. Ed. 1461; In the 
Matter of Hans Nielsen, 131 U. S. 176, 33 L. Ed. 118; and 
in numerous other decisions of the Federal Courts. 

Among these eases are the following: 

Sanders v. Brady, (Dist. Ct. Md.), 57 Fed. Supp. 

87 91 

In the Matter of John Mayfield, 141 IT. S. 107, 35 L. 

Ed. 635,638. 

Hodges v. Easton, 106 XT. S. 408, 27 L. Ed. 169. 
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In the Hodges case, the Court said: 

“The court could not, consistently with the Consti¬ 
tutional right of trial by jury, submit a part of the 
facts to the jury and itself determine the remainder 
without a waiver by the defendants of a verdict by 
the jury.” 

Stevens v. McCloughry, 297 Fed. 18,28. 

Wood v. United States, 128 Fed. (2d) 265,277. 

Baker v. Hudspeth, 129 Fed. 779. 

In the Baker case, the Circuit Court of Appeals for the 
10th Circuit said, (P. 781): 

“There is no right more sacred to our institutions 
of government than the right to a public trial by a 
fair and impartial jury; no wrong more grievious than 
its denial, and no greater duty is enjoined upon the 
courts than to preserve that right untarnished and 
undefiled. The denial of a fair and impartial trial, 
as guaranteed by the 6th Amendment to the Constitu¬ 
tion, is also a denial of due process demanded by 
the 5th and 14th Amendments, and the failure to 
strictly observe these Constitutional safeguards ren¬ 
ders a trial and conviction for a criminal offense 
illegal and void and redress is within the ambit of 
habeas corpus.” 

Graham v. Squier, 132 Fed. (2d) 681,683. 

Dorsey v. Gill, 148 Fed. (2d) 857. 

(See footnote appended in the left-hand column 
thereof at p. 873.) 

Kenion v. GUI, 155 Fed. (2d) 176,179. 

Bayless v. Johnston, 48 Fed. Supp. 758, 760. 

McDonald v. Johnston, 62 Fed. Supp. 830,831. 

Wade v. Hunter, 72 Fed. Supp. 735,760. 

The fact that the trial judge, (Holtzoff), violated Meyers ’ 
Constitutional right to trial by jury ousted the court of 
jurisdiction and its judgment is void. There can be no 
dispute regarding what transpired at the trial. Surely, 
the adjudicated cases fully support Appellants contention 
that under these circumstances habeas corpus, or a motion 
to vacate sentence are available remedies to correct this 
flagrant injustice. 






8 


What the proof regarding the competency of the tri¬ 
bunal was, is not a question here. Meyers had the abso¬ 
lute right to have the jury pass upon the question of fact 
as to the competency of the tribunal. He was deprived 
of that right. 

The contentions of the Appellee set forth in its brief 
are not valid because they proceed upon the fundamental 
error that Judge Holtzoff’s action in denying to the jury 
the right to pass upon every essential factual element of 
the crime was not a violation of Meyers’ Constitutional 
right depriving him of the substance of a fair trial. 

The attack made by Appellant upon the judgment against 
him is not such a “collateral attack” as was involved in 
the ease of Warring v. Colpoi/s, 74 App. D. C. 303,122 Fed. 
(2d) 642 and, therefore, the Warring case, cited by Ap¬ 
pellee in his brief, is not in point. The case of S'lmai v. 
Large, 332 T T . S. 175 is clearly distinguishable from the 
case at bar. 

Appellant insists that the decision of the Supreme Court 
in the Christoff el case, (supra), did not change the law 
but merely restated what has always been the law in re¬ 
spect of the question presented by the action of the trial 
judge. However, the Christoffel case brings the question 
presented by the Meyers case into sharp focus and demon¬ 
strates beyond question that the grossest possible injustice 
was done to Meyers by the Trial Court. 

In effect, the action of Judge HoltzofF, in failing and 
in refusing to let the question of fact as to the com¬ 
petency of the tribunal go to the jury, amounts to legisla¬ 
tion by the Court. If the conviction in this case is per¬ 
mitted to stand, then we will have the extraordinary situa¬ 
tion wherein a trial judge has created a new crime and 
has, in effect, enacted a new perjury statute in the District 
of Columbia, to the effect that one who makes a false state¬ 
ment is guilty of perjury whether or not such statement is 
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made under oath or whether or not the oath-administering 
officer had the power to administer such oath. 

The District of Columbia Perjury Statute is clear and 
unambiguous. One of its essential requirements is that 
the false statement mitst be made before a competent tri¬ 
bunal. 

The statement appearing in Appellee’s brief to the effect 
that the Supreme Court of the United States, in the 
Christoff el case, affirmed the decision of the United States 
Court of Appeals for the District of Columbia Circuit in 
the Meyers case, requires no answer, for the simple reason 
that such a conclusion is preposterous. 

In the case of Johnson v. Zerbst, 304 U. S. 458, 82 L. Ed. 
1461, the Court, considering the question as to whether 
or not the failure of the trial court to provide counsel for 
an accused person was such a jurisdictional prerequisite 
as to constitute a bar to a valid conviction, said, (U. S. 
468, L. Ed. 1468): 

“A court’s jurisdiction at the beginning of trial 
may be lost ‘in the course of the proceedings’ due to 
failure to complete the court — as the 6th Amendment 
requires — by providing counsel for an accused who 
is unable to obtain counsel, who has not intelligently 
waived this Constitutional guaranty and whose life 
or liberty is at stake. If this requirement of the 6th 
Amendment is not complied with, the court no longer 
has jurisdiction to proceed. The judgment of con¬ 
viction pronounced by a court without jurisdiction is 
void, and one imprisoned thereunder may obtain re¬ 
lease by habeas corpus.” 

If the failure of a trial court, in a criminal case, to 
provide counsel for an accused person or to advise the 
accused of his right to counsel goes to the jurisdiction of 
the court, and if the failure to provide counsel has that 
effect, as the Supreme Court said in the Johnson case, 
{supra), then it is likewise true that the failure and refusal 
of the trial court in the Meyers case to permit the jury 



10 


to pass upon every essential, factual element of the statu¬ 
tory crime of which Meyers was charged, was likewise 
the violation of a Constitutional right, i. e., the right to 
trial by jury, ousting the court of jurisdiction and making 
its judgment void. 

The failure and refusal of the trial court to permit the 
jury to pass upon a single material question of fact con¬ 
stituting an essential part of the crime charged is tanta¬ 
mount to the complete elimination of the jury and thus, 
as observed by the Supreme Court in the Johnson case, 
{supra), such action constitutes a failure on the part of 
the trial court * ‘to complete the court” as a jury, in a 
criminal case, which is not permitted to pass upon every 
essential, factual element of a statutory crime, is no jury 
at all. 

Appellee, in its brief, treats the action of the trial judge 
in failing and in refusing to permit the jury to pass upon 
every factual element of the statutory crime of which 
Meyers was charged, as a mere error in instructions to 
the jury and not, as it was, a violation of Meyers’ Consti¬ 
tutional right to trial by jury, the failure to accord which 
ousted the trial court of jurisdiction. Therefore, the nu¬ 
merous cases cited by Appellee in its Brief are beside 
the point, except insofar as they uniformly recognize the 
principle that when a person accused of crime is denied 
the essence of a fair trial, amounting to a violation of 
Constitutional right, such action ousts the court of juris¬ 
diction and its judgment is void. 

The United States District Courts are Constitutional 
Courts. They can legally function only within the ambit of 
the powers conferred upon them by the Constitution of the 
United States. The Constitutional guarantees of the right 
to trial by jury and to procedural due process of law must 
be accorded all persons accused of crime in the United 
States. When these rights are infringed by United States 
District Courts in criminal trials, such infringement, as 
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in the case here, ousts such courts of jurisdiction and 
their judgments are legal nullities and void. 

SUMMARY AND CONCLUSION 

It is respectfully submitted that the sentencing court 
erred in not granting Appellant’s motion to vacate sen¬ 
tence under Section 2255 of Title 28 of the United States 
Code and that, therefore, its action should be reversed and 
the cause remanded to the lower court with instructions 
to that court to grant the motion. 


Stanley Suydam 
John 0. Dahlgren 

Attorneys for Appellant 
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